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STATE OF MAINE
DEPARTMENT OF ADMINISTRATIVE & FINANCIAL SERVICES

Agreement to Purchase Services

THIS AGREEMENT, made this first day of July 2003, is by and between the State of Maine, Dept. of Administrative
& Financial Services/Div, of Purchases, hereinafter called “Department,” & “Buyer” and TransMontaigne Product
Services Ine. “Seller’”, located at 1670 Broadway Street, Suite 3100, Denver, Colorado telephone number, 303-626-
8200, Buyer and Seller being sometimes referred to collectively as “Parties” and individually as “Party”, and
Comdata Network, Inc. *Comdata®, with Seller and Comdata being sometimes referred to collectively as
“Providers” and individually as “Provider,” for the period of July 1, 2005 through June 31, 2008,

The Employer Identification Number of the Seller is E841477374,

WITNESSETH, that for and in consideration of the payments and agreements hereinafter mentioned, to be made and
performed by the Department, the Providers hereby agree with the Department to furnish all qualified personnel,
facilities, materials and services and in consultation with the Department, to perform the services, study or projects
described in Rider A, and under the terms of this Agreement. The following riders are hereby incorporated mto this
Agreement and made part of it by reference:

Rider A - Specifications of Work to be Performed.
Rider B - Payment and Gther Provisions.

This document contains the entire Agreement of the Parties and Comdata, and neither Party nor Comdata shall be
bound by any statement or representation not contained hersin,

IN WITNESS WHEREOCT:, the Department and the Providers, by their representatives duly authorized, have executed
this agresment in four original copies.

DEPARTMENT OF Administrative & Financial Services

Division of Purchases
By:
TRANSMO ODUCT VICES INC /J‘[DATA NETWORK, INC
By W %f frs UL
Richard C. Eaton, Executive Vice President Kame a.nd tle, Provider Representative
Energy Serviees JUN 2 § 2005

Total Agreement Amount: UNENCUMBERED |
BP54 (Rev 4/98)

JUN 28 2085

NO FUNDS RESERVED
FOR THIS CONTRACT -




RIDGER A
SPECIFICATIONS OF WORK TO BE PERFORMED

GOVERNMENT FUEL CARD SERVICES

This Government Fue! Services and Sales Agreement (“Agreement”) is made and entered into the first day of July
2005 (“Effective Date™, by and between the State of Maine, Department of Administrative & Financial
Services/Division of Parchases acting on behalf of ALL State of Maine Departments and Agencies (“Buyer”),
TransMontaigne Product Services Inc. (“Seller’”), Buyer and Seller being sometimes referred to collectively as
“Parties” and individually as ‘“Party,” and Comdata Network, Inc. (“Comdata™}, only insofar as it provides Card
services as specifically described in this Agreement in Sections 2, 4.2, 5.5, 10,11, 13 and 19.

1. Drefinitions.

i.1 When used in the Agreement, the terms listed in the intreductory paragraph and below have the following
meanings:

“RFP” refers to the Request for Proposal #804463 for Fleet Card Services.
“Account Holder™ refers to an eniity maintaining a Card account under this agrecment.

“Card” means the Master Card fleet fuel credit card issued by Comdata for Buyer/Account Holder's use in
purchasing Product from Merchants as provided in the Agreement.

“Extended Term” has the meaning sct forth in Section 4.
#Tnitial Term’™ has the meaning set forth in Section 4.

“Merchant” means any merchant that offers Product for sale that honors the Card, unless Seller haz notified
Buyer/Account Holder that a certain merchant will not be considered a Merchant for participation under the
Agreement.

“Product’ has the meaning set forth in Section 2.
“Term” means the Initial Term and Extended Term, if any.

1.2 Qther words defined in the Agreement but not appearing in this section, including those in the preamble
io this Agreement, will have the meaning subscribed in the Agreement. The foregoing terms included in Rider B will
have the same meaning as described in this Rider A of the Agreement.

2, Fuel Card Services

" This Agreement provides Cards to cover a portion of the normal requirements for the State of Maine's retail fueling
needs for vehicles and miscellaneous equipment. The Cards will also be used to purchase miscellaneous automotive
and mechanical supplies, when necessary, for the operation of vehicles and miscellaneous equipment, Comdata is to
supply using agencies with Cards for use in purchasing Product from retail vendors, Seller, through vse of ii=
ultimate vendor status with the IRS, will provide billing services net of federal taxes and discounts. Both Parties and




Comdata will supply these services as per the terms and conditions of this Agreement and the RFF response. In case
of any conflict between the terms of this Agreement and the RFP, the terms of this Agreement will govern.

2.1 The Card has nniversal acceptance and is accepted at any location that accepts MasterCard, The Card is
accepted in all 50 States along with Canada and Mexico.

2.2 The Card can be used to purchase any type of unieaded gasoline, diesel fuel and any
alternative fuels including E-83, bio-diesel, CNG, and propane.

2.3 Comgdata will provide, at no cost to the Buy@rfﬁccount Holder, different Card graphics te
choose from. '

2.4 Buyer/Acconnt Holders will have the ability to set varied purchase controls and limnits on the Cards.

2.5 Comdata ships all Card orders via Federal Express with two day delivery being standard. Cards
may be delivered to multiple delivery points, If Cards are ordered before 11am Central time, Cards wilt be delivered
. within 48 hours. If the Cards are ordered after 11am Central time, then it will take at least 72 honrs before the cards
arrive. Comdata will ship Cards overnight within 24 hours. There are no costs associated with Card shipments.

3 Taxes.

3.1 Seller invoices to Buyer/Account Holder will be net of federal excise taxes and applicable state excise

32 Seller must be regisiered with the IRS as an uitimate fuel vendor and must provide Buyer with the
registration nutnbet. '

3,3 Buyer must document and confirm to Seller that it is permitted to engage in tax-free ransactions with
respect to the Product under all federal or state laws that may apply to the Agreement and the Product delivered under
the Agreement. Buyer will provide to Seller in a timely manner all necessary exemption certificates and other
information and documentation as may be reasonably requested by Setler including the completion of the Certificates
in Exhibit “B” and must reasonably cooperate with Seller to perfect ¢laims for refunds or credits. Further, Buyer
waives any claim it may have with regard to said claims for refunds or credits for taxes to the extent that Seller claims
them.

4. Term and Termination,

4.1 Subject to the right of either Party to terminate this Agreement earlier as specifically provided in Section
4.2 and subject to the right of Buyer 1o terminate the Agreement under Rider B of this Agreement, the imitial term of
this Agreement will commence on the Effective Date, and will continue for a period of three (3} years from thai date
(“Initial Term™). Upon expiration of the Initial Term, the Agreement will be subject to review for possible gxtension
periods of one (13 year each, but no more than three (3) additional terms, (“Extended Terms™), unless either Party
notifies the other at least sixty (60) days before the end of the Initial Term or the then-current Extended Term, if any,
that it desires to terminate the Agreement effective at the end of the Initial Term or the then current Extended Term, if
any.

42 Buyer also acknowledges that Seller will rely upon Coemdata to provide the Card sarvices necessary (o
allow the Parties to complete the transactions conterplated by this Agreement. If Comdata ceases to provide the




Card services, Seller may terminate this Agreement effective thirty (30) days after the effective date of Seller’s notice
to Buyer of termination for such reason and the Parties will have no further obligations under it. Buyer further
acknowledges that Seller will pay federal excise taxes associated with the sale of the Product to the Buyer and seek
tax credits or refunds therefore that provide the Parties a portion of the economic incentive for entering into this
Agreement, If during the Term of this Agreement, the federal tax rules should change and the taxing agency denies
Seller a tax credit or refund, Seller may terminate this Agreement effective immediately.

5. Buyer’s/Account Holder Obligations

5.1 Buyer will provide a single contact person or project manager for the Term of this Agreement, to oversee
the agreernent, and coordinate and manage the supply of Cards and billing processes for miscellancous using
agencies. Initially the Department of Transportation, Department of Public Safety and Central Fleet Management
will coordinate separate implementation processes for their agencies, manage their own Cards and billing processes
under separate accounts as Account Holders. Other agencies may wish to coordinate and manage their own accounts
as well, subject to approval by the Director of the Division of Purchases.

5.2 Buyer/Account Holder will coordinate ihe distribution plan for the Cards and dispose of the Cards when
no longer needed.

5.3 Buyer/Acconnt Holder will work with Seller to determine the optimum account setup including proper
fueling limits by transaction, by day and by total purchase.

5.4 Buyer/Account Holder will determine the appropriate data capture items af the point-of-sale (i.¢,. driver
ID, unit number).

5.5 Buyer/Account Holder will provide Comdata with all necessacy data as per the conditions of the RFP.

B. Invoices, Payment, Credit

6.1 Seller will render invoices to Buyer/Account Holder on either a monthly or bi-monthly billing cycle.
Billing cycle to vary by account and lefi to the discretion of the Buyer/Account Holder. All billings to be suppotied
by necessary documentation, including an electronic invoice, which details each Card transaction during the billing
cycle. Electronic billing data to be formatted as per the terms and condition of the RFP. Seller is to work with
.Buyer/Account Holder to provide alternate electronic billing data as necessary to facilitate data capture by Buyer.
Each Party will furnish to the other Party any other substantiating documents required under the Agreement. Until
<uch documents have been furnished, the other Party may suspend any performance that reasonably depends upon
those documents being fumished.

6.2 Buyer/Account Holder will be responsible for credit extended with respect (0 the Cards issued to or on
behalf of Buyer/Account Holder by Comdata pursuant to the terms of the Agreement. The total amount shown on each
invoice sent to Buyer/Account Holder is due and payable within 15 days of date of the invoice. This amount includes
current transactions, amounts past due, late payment finance charges, charges for refurned checks and other applicable
charges. Buyer/Account Holder agrees to pay a late payment charge of 1% of the outstanding balance per month on past
due balances, or at the maximum amount permitted by applicable law, whichever is less. Seller reserves the right to
charge a retumed check fee of twenty dollars ($20) or the maximum amount permitted under applicable law, whichever
is less.




|6.3 Buyet/Account Holder must pay Seller for invoiced amounts in U.S. dollars, without any adjustments,
discounts, or set-offs unless otherwise mutually agreed by Buyer and Seller.

6.4 Buyer/Account Holder's paymient will be made by check or electronic transfer. Method of payment to be at
Buyer/Account Holder's discretion. Checks to be delivered to Seller at PO Box 5660, Denver, CO 80217-5660, Attn:
Accounting Department

7. Warranties.

7.1 The Parties acknowledge that Seller will at no time have custody of Product sold purswant to the
Agreement. Unless required by law, Seller is not responsible for any problem Buyer/Account Holder may have with
any Product obtained from Merchants pursuant to this Agreement.

7.2 THE SELLER DISCLAIMS ALL WARRANTIES OF ANY NATURE WHATSOEVER,
EXPRESS OR IMPLIED, WITH REGARD TO PRODUCT SOLD TO BUYER/ACCOUNT HOLDER
PURSUANT TO THE AGREEMENT, INCLUDING WITHOUT LIMITATION ALL WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A SPECIFIC PURPOSE EVEN IF SUCH PURPOSE IS
SPECIFICALLY ENOWN TO SELLER. :

7.3 Tf Buyer/Account Holder has a dispute with a Merchant honoring the Card with 1egard to the Product,
Buyer/Account Holder must pay Seller for the Product and settle the dispute directly with the Merchant. However,
upon Buyer/Account Holder's request, Seller will (i) at BuyerfAccount Holder's expense, assert claims, if any, that
are covered by any warranties, if any, extended to Seller with regard w the Product, and (ii) provide Buyer/Account
Holder with a copy of all provisions of any Agreement between Seller and Seller’s supplier that relate to such
supplier’s warranties concerning the Product, if any, Further, upon Seller's request, Buyer/Account Holder will, at
Seller’s expense, assert claims, if any, covered by any warranty {express or implied) extended to Buyer/Account
Holder with regard to the Product.

8. Delivery Via Fuel Card.

Seller wilt cause 1o be issued to Buyer/Account Holder by Comdata certain Cards that must be used to obtain
Product from Merchants. Any Product not obtained by use of a Card will not be subject to the terms of this
Agreement. Cards will be issued to Buyer/Account Holder and those employees of Buyer/Account Holder as may be
designated by Buyer/Account Holder. Buyer/Account Holder and its employees agree to accept the Cards subject to
the terms and conditions set forth herein. Buyer/Account Holder may receive the Product at any Merchant, unless
Seller excludes such Merchant under this Agreement. Product will be deemed delivered upon generation of a Card
activity report indicating such receipt.

9, Title, Risk of Loss and Cost of Delivery.

Title to and risk of loss for Product delivered under the Agreement will pass 1o Buyer/Account Holder as
Product is delivered from the Merchant fuel pump, Buyer/Account Holder will be invoiced for all Product received
from the Merchant.
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10. 'Acmunt and Card Use.

10.1 All Cards issued to BuyerfAccount Holder remain the property of the issuing bank and must be returned
upon request. Seller, Comdata or the issuing bank may cancel, revoke, repossess or restrict the nse of Cards at any
time upcon 30 days prior notice.

16.2 Card transaction capabilities will be restricted ‘by merchant category code (“MCC™) as set up by
Buyer/Account Holder-Cards will be valid for at least the Initial Term of this Agreement, and will be automatically
rolled over during any Extended Term of this Agreement.

10.3 The custody, control and use of al! Cards issued pursuant to this Agreement are Buyer/Account Holder's
sole responsibility, Buyer/Account Holder is absolutely responsible for its employees and their actions and for their
compliance and non-compliance with the terms and conditions of this Agreement with regard to the Cards,
Buyer/Account Holder must take all necessary precautions to ensure that the Cards are used only by authorized
individual(s). Unless and until Buyer/Account Holder has given Seller and Comdata notice of a lost or stolen Card
{pursuant to the notice provisions in Section 15), all purchases obtained by use of a Card will constitute delivery of
such items purchased by Buyar/ Account Holder and Buyer/Account Holder is obligated for payment accordingly.

104 Cards may not be duplicated. Cards will be deactivated upon termination of this Agreement or
notification of a lost or stolen Card.

10.5 Buyer/Account Holder must notify Comdata immediately of any loss, theft or unauthorized vse of the
account or of any Card. Buyer/Account Holder understands that it is liable for nnauthorized use of the Cards until
Buyer/Account Holder provides notice to Comdata. Notice to Comdata will be as follows: itnmediate verbal notice
to telephone number: 1-800-226-3896 or cancellation of the Cards through the iConnectData website.

11, Customer Service,

[1,1 Comdata will provide a customer service representative available at a toll free number for emergencies
related to Buyer/Account Holder’s use of the Cards, including lost, stolen, or mutilated cards. This toll free number will
be available 24 hours per day, 365 days a year at no additional charge to Buyer/Account Holder,

112 Comdata ships all Card orders via Federal Express, with two-day delivery being standard. X Cards are
ordered before 11am Central time, Cards will be delivered within 48 hours. If the Cards are ordered after 11am Central
time, it will take at least 72 hours before the Cards arrive, Comdata will ship Cards overnight within 24 hours. There are
o costs associated with Card shipments.

11.3 Comdata will provide telephone nmmbers and titles of the customer service representatives responsible for
handling Buyer/Account Holder inquiries conceming billing or other non-emergency issuves, Seller and Comdata will
provide an organizational chart highlighting the key people, including location of offices, who will be assigned by Selter
or Comdata to perform servicgs under this Agreement. Seller and Comdata will provide updated lists if personnel
changes. :

11.4 Comdata will provide Seller with all Level 3 transaction data that Seller needs to invoice Buyer/Account
Holder and to file for tax exempt requirements, All non-Leve! 3 transactions will be handled on a pass through cost
basis. Buyer may cancel contract npon thirty (30) days prior notice if Level 3 transaction data falls below 90% of all
fuel transactions for any billing cycle , '



12. rﬁuvernment Regulations.

Buyer/Account Holder will comply with all applicable rules and regulations regarding the receipt and use of
Product delivered pursuant to the Agreement, including, without limitation, those laws pertaining (o Reformulated
Gasoline and Conventicnal Gasoline compliance and documentation.

13, Audit.

During the Term of the Agreement, and for a period of two years after termination or expiration of the
Agreement, upon reasonable prior notice, Seller and Comdata may audit, =t their expense, the
Buyer's/Account Holders records and documents relating to Product delivered or received under the Agreement
during normal business hours of Buyer/Account Helder at its office. Upon request, Buyer will provide Seller or
Comdata a copy of the Maine Uniform Accounting and Auditing Practices for Community Agencies rules.

14. Notice,

Unless otherwise set forth in the Agreement, notices required under the Agreement rust be in writing and (i)
mailed via certified, return receipt requested United States Mail, (ii) sent via confirmed private overnight courier
system, or (ili) sent via confirmed facsimile transmission to the address or facsimile number listed below, or such
other address or number that a Party should designate by notice under this provision, and will be deemed delivered to
the Party to which it is addressed upon receipt:

To Seller: To Buyer; CONTRACT ADMINISTRATOR
TransMontaigne Product Services Inc. Division of Purchases
1670 Broadway Street, Suite 3100 Burton Cross Building 4™ Floor
Denver, Colorade 80202 111 Sewall Street
Artn: Rick Earon 9 State House Station
Facsimile No: 303-626-8228 Augusta, ME (4333-0009

Arn: M. Jean Arbour, Proc, & Cir, Mgr.
Tel: 207-624-7876 Fax: 207-287-6578

To Comdata: ¢-mail: Tean. M. Arbour @maine.gov
Comdata
Business Fleet Services Aceount Holders
5301 Maryland Way Account Helder Address
Brentwood, TN 37027 (to be provided as accounts are set up)

Attn: Randy Morgan
Facsimile No.: 613-376-6960

15.  Safety.

Buyer/Account Holder is aware of known hazards or risks in and assumes all risk and responsibility for
receiving, handling and using (in any manner whatsoever) the Produet. Buyer/Account Holder will comply with ail
safety and health related governmental requirements with respect to the handling or use of the Product and will take
such steps as are reasonable and practicable to inform its employees, agents, contractors and custcmers of any hazards
or risks associated with the use and handling of the Produet, if appropriate.



'16.  Assigns, Asslgnment, and Third Parties.

This Agresmeant shall be binding upon and shall inure to the benefit of the approved successors and assigns of
gach Party and Comdata. Buyer/Account Holder covenants that it will not by operatien of law or otherwise assign
this Agreement, or any part of or right or obligation under it, without the prior written consent of the Seller and
Comdata, as applicable, in each instance. Any attemnpt by 2 Buyer/Account Holder 1o assign this Agreement will be
null and void. The consent by Seller or Comdata to any assignment of this Agreement will oot constitute a waiver of
Seller/s or Comdata’s right to withhold its consent to any other or further assignment of the Agreement. The absolute
and unconditional prohibitions contained in this Section and Buyer'sfAccount Holder's agreement to them are
material indncements to the other Seller and Comdata to enter into this Agreement and any breach of them will
constitote a material default under this Agreement permitting the Seller or Comdata, as applicable, to exercise all
remedies provided for in this Agreement ot by law. Nothing contained in the Agreement will be construed as
creating any rights or benefits in or to any third party.

17. Miscellaneous.

The walver by either Party or Comdata of the breach of any provision of this Agreement or of any other
agreement between them by the other Party or Comdata, as applicable, will not be deemed to be a waiver of the
breach of any-other provision of this Agreement or any other agreement. The section headings are for convenience
only and may not be interpreted in any way to limit or change the provisions of this Agreement. Neither Party or
Comdata, as applicable, may claim any amendment, or modification of, or release from any provision by mutual
agreement unless such agreement is in writing, signed by both Parties and Comdata and specifically states that it is an
amendment, or madification of, or release frormn the Agreetnent,

18. Compliance with Laws.

Seller, Comdata and Buyer agree to comply with all applicable federal, state ard local laws, rules, regulations
or ordinances, and all provisions required thereby to be included herein are hereby incorporated by reference. Except
as specifically provided otherwise in this Agreement, the enactment of any state or federal statute or the promulgation
of regulations under such statute after execution of this Agreement will be reviewed by Buyer and the Seller and
Comdata to determine whether the provisions of the Agreement require formal modification.

19.  Fuel Pricing

Retail parchases of Product shall be billed, at the transaction level, net of all federal taxes, applicable state taxes and
discounts as negotiated by the Seller or Buyer, Pricing to be based on the OPIS price at the time of purchase plus the
- following adder amounts for unteaded regular gasoline and on-highway low sulfur diesel fuels:

Gasoline: $0.4745 per gallon
Diesel: $0.4795 per gallon

Adder prices may be adjusted periodically vpon review and agreement of the Seller and the Buyer, The steps for
obtaining tax-¢xempt retail iransactions are as follows:

(i) For Product purchases, Seller extends credit o the tax-exempt entity and re-prices retail Product

transactions. Comdata provides the Card services including transaction processing,




| (i} Comdata distributes a Card to authorized users of the tax-exempt entity,
(i) Comdata processes transactions in real-time from the point-of-sale.
{ivy  Comdata electronically sends funds to the station where the fuel was purchased,
(v)  The fuel station operator is paid full pump price, less transaction fees,
(viy  Comdata electronically sends the transaction details to Seller, and Seller pays Comdata,
(vii)  Seller bills the tax-exempt entity excluding federal taxes and any discounts offered by Merchants, and
(viii) Seller files and processes the tax refund claim. '

Comdata will pay an initial transition fee of $2.50 per Card incentive for. Cards active after 90 days. Rebates will be
issued to the individual Account Holders. Comdata will pay 2 discount of 25 basis points (0.25% or .0025) for
accounts that choose to make payments twice per month, Comdata will péy an incentive rebate of 20 basis points of
the total amount spent on a quartetly basis. This amount does not include the dollars that the Buyer spends on
maintenance, aviation and marina, That amount would be included in the total spend for the rebate. All basis point
discounts are to be assessed to the individual Buyer/Account Holder,



RIDER B

METHOD OF PAYMENT AND OTHER PROVISIONS .

1. AGREEMENT AMOUNT UNENCUMBERED
2. INVOICES AND PAYMENTS  The Department will pay the providers as follows:

As detailed in Rider A, Section &

Payments are subject to the Providers compliance with all items set forth in this Agreement and subject 1o the
availability of funds. The Department will process approved payments within 30 days.

3. RENEFEILTS AND DEDUCTIONS It the Providers are an individual, the Providers understand and agrees
that he/she is an independent contractor for whom no Federal or State Income Tax will be deducted by the
Department, and for whom no retirerment benefits, survivor benefit insurance, group life insurance, vacation and sick
leave, and similar benefits available to State employees will accrue. The Providers further understand that annual
information returns, as required by the fnternal Revenue Code or State of Maine [ncome Tax Law, will be filed by the
State Controller with the Internal Revenue Service and the State of Maine Burean of Revenue Services, copies of
which will be furnished to the Providers for his/her Income Tax records.

4. INDEPENDENT CAPACITY In the performance of this Agreement, the parties hereto agree that the
Provider, and any agents and employees of the Provider shall act in the capacity of an independent contractor and not
as officers or employees or agents of the State.

5. DEPARTMENT'S REPRESENTATIVE The Agreement Administrator shall be the Depariment's
representative during the period of this Agreement. He/she has authority to curtail services if necessary to ensure
proper execution. He/she shall certify to the Department when payments under the Agreement are due and the
amounts to be paid, He/she shall make decisions on all elaims of the Providers, subject to the approval of the
Commissioner of the Department.

6. AGREEMENT ADMINISTRATOR All progress reports, correspondence and related submissions
from the Providers shall be submitied to:

Name: M. Jean Arbour
Title: Procurement and Contract Manager

Address: Division of Purchases HS
Ay Maine 33-0009

who is designated as the Agreement Administrator on behalf of the Department for this Agreement, except where
specified otherwise in this Agreement.

10




7. CHANGES IN THE WORK The Department may order changes in the work, the Agreement Amoun{
being adjnsted accordingly, Any monetary adjustment or any substantive change in the work shall be in the form of
an amendment, signed by both Parties and Comdata and approved by the State Purchases Review Committee. Said
amendment must be effective prior to execution of the work.

8. SUB-AGREEMENTS Unless provided for in this Agreement, no arrangement shall be made by the
Providers with any other party for furnishing any of the services herein contracted for without the consent and
approval of the Agreement Administrator. Any sub-agreement hereunder entered into subsequent to the execution of
this Agreement must be annotated “approved” by the Agreement Administrator before it is reimbursabie hereunder.
This provision will not be taken as requiting the approval of contracts of employment between the Providers and their
employees assigned for services thereunder.

9. SUBLETTING. ASSIGNMENT OR TRANSEER The Providers shall oot sublei, sell, transfer,
assign or otherwise dispose of this Agreement or any portion thereof, or of their right, title or interest therein, without
written request to and written consent of the Agreement Administrator, No subcontracts or transfer of agreement
shall in any case release the Providers of their liability under this Agreement.

10. EQUAIL EMPLO OPPORTUNITY During the performance of this Agreement, the Providers
agree as follows:

a.  The Providers shall not discriminate against any employee or applicant for employment
relating to this Agreement because of race, color, religions creed, sex, national origin, ancestry, age,
physical or mental disability, or sexval orientation, unless related to a bona fide occupational
qualification. The Providers shall take affirmative action to ensure that applicants are employed and
employees are treated during employment, without regard to their race, color, religion, sex, age,
national origin, or physical or mental disability or sexuval orientation.

Such action shall include but not be limited to the following: employment, vpgrading, demotions, or
transfers; recruitment or recruitment advertising; layoffs or terminations; rates of pay or other forms of
compensation; and selection for training including apprenticestip. The Providers agree to post in
conspicuous places available to employees and applicants for employment notices setting forth the
provisions of this nondiscrimination clanse.

b. The Providers shall, in all solicitations or advertising for employees placed by or on behalf of
the Providers relating to this Agreement, state that all qualified applicants shall receive consideration
for employment without regard to race, color, religious creed, sex, bational origin, ancesiry, age,
physical or mental disability, or sexual orientation,

c. The Providers shal) send to sach labor union or representative of the. workers with which they
have a collective bargaining agreement, or other agreement or understanding, whereby it is furnished
with Jabor for the performance of this Agreement a notice to be provided by the contracting agency,
advising the said labor union or workers' representative of the Providers commirment under this
section and shall post copies of the notice in conspicuous places available to employees and applicants
for employment.

11




d. The Providers shall inform the contracting Department’s Equal Employment Opportunity
Coordinator of any discrimination ¢omplaints brought to an external regulatory body {(Maine Human
Rights Commission, EEQC, Office’ of Civil Rights} against their agency by any individual as well as
any lawsuir regarding alieged discriminatory practice.

& The Providers shall comply with ail aspects of the Americans with Disabilities Act (ADA) in
employment and in the provisicn of service to inclode accessibility and reasonable accommodations
for employees and clients.

f. Contractors and subcontractors with contracts in excess of $30,000 shall also pussue in good
faith affirmative action programs.

g. The Providers shall cause the foregoing provisions to be inserted in any subcontract for any
work covered by this Agreement so that such provisions shall be binding upon each subcontractor,
provided that the foregoing provisions shall not apply to contracts or subcontracts for standard
commercial supplies or raw materials.

11. E YMENT AND PERSONNEL  The Providers shall not engage any person in the employ of any
State Department or Agency in a position that would constitute a violation of 3 MRSA § 18 or 17 MRSA § 3104
The Providers shall not engage on a full-time, part-time or other basis during the period of this Agreement, any other
personnel who are or have been at any time during the period of this Agreement in the employ of any State
Department or Agency, except regularly retired employees, without the written consent of the State Purchases Review
Committee. Further, the Providers shall not engage on this project on a full-time, part-time or other. basis during the
period of this Agreement any retired employee of the Department who has not been retired for at least one year,
without the written consent of the State Purchases Review Commitiee. The Providers shalt cause the foregoing
provisions to be inserted in any subcontract for any work covered by this Agreement so that such provisions shall be
binding upon each subcontractor, provided that the foregoing provisions shall not apply to contracts or subcontracts
for standard commercial supplies or raw materials.

12,  STATE EMPLOYEES NOT TO BENEFIT No individual emploved by the State at the time this
Agreement is executed or any time thereafter shall be admitted to any share or part of this Agreement or to any
benefit that might arise therefrom directly or indirectly that would constitute a violation of 5 MRSA § 18 or 17
MRSA § 3104, No other individual employed by the State at the time this Agreement is executed or any time
thereafter shall be admitted to any share or part of this Agresment or to any benefit that might arise therefrom directly
or indirectly due to his employment by or financial interest in the Providers or any affiliate of the Providers, without
the written consent of the State Purchases Review Committee. The Providers shall cause the foregoing provisions to
. be inserted in any subcontract for any work covered by this Agreement so that such provisions shall be binding upon
each subcontractor, provided that the foregoing provisions shall not apply to contracts or subcontracts for standard
commercial supplies or raw materials.

12




13, WARRANTY The Providers warrant that it has not employed or contracted with any company or
person, other than for assistance with the normal study and preparation of a proposal, to solicit or secure this
Agreement and that it has not paid, or agreed to pay, any compaiy or person, other than a bona fide employee
working solely for the Providers, any fee, commission, percentage, brokerage fee, gifts, or any other consideration,
contingent upen, or resulting from the award for making this Agreement. For breach ar violation of this warranty, the
Department shall have the right 1o annul this Agreement without liability or, in its discretion to otherwise recover the
full amount of such fee, commission, percentage, brekerage fee, gift, or contingent fee,

14. ACCESS TO RECORDS The Providers shall maintain all books, docurnents, payrolls, papers, accounting
records and other evidence pertaining to this Agreement and make such materials available at its offices at all
reasonable times during the period of this Agreement and for such subsequent period as specified under Maine
Uniform Accounting and Auditing Practices for Community Agencies {MAAP) rules, The Providers shall allow
inspection of pertinent documents by the Department or any authorized representative of the State of Maine or
Federal Government, and shall fornish copies thereof, if requested.

15, TERMINATION  The performance of work under the Agreement may be terminated by the Department
in whole, or in part, whenever for any reason the Agreement Administrator shall determine that such termination is in
the best interest of the Department. Any such termination shall be effected by delivery to the Providers of a Notice of
Termination specifying the extenr to which performance of the work under the Agreement is terminated and the date
on which such termination becomes effective. The Agreement shall be equitably adjusted to compensate for such
termination, and modified accordingly.

16. GOVERNMENTAL REQUIREMENTS The Providers warrant and represent that they will comply with
all governmental ordinances, laws and regulations.

17. GOVERNINGLAW This Agreement shall be govemed in all respects by the laws, statutes, and
regulations of the United States of America and of the State of Maine. Any legal proceeding against the State
regarding this Agreement shall be brought in State of Maine administrative or judicial forums. The Providers consent
to personal jurisdiction in the State of Maine.

18. STATE HELD HARMIESS The Providers agree to indemnify, defend and save harmless the State,
its officers, agents and employees from any and all claims, costs, expenses, injuries, lishilities, losses and damages of
every kind and description (hereinafter in this paragraph referred to as “claims™) resulting from or arising out of the
performance of this Agreement by the Providers, their employees, agents, or subcontractors. Claims to which this
indemnification applies include, but without limitation, the following: (i} claims suffered or incurred by any
comiractor, subcontractor, materialman, laborer and any other person, firm, corporation or other legal entity
(hereinafier in this paragraph referred to as “person™) providing work, services, materials, eguipment or supplies in
connection with the performance of this Agreement; (ii) claims arising out of a violation or infringement of any
proprietary right, copyright, wademark, right of privacy or other right arising cut of publication, translation,
development, reproduction, delivery, use, or disposition of any data, information or other matter furnished or used in
connection with this Agreement; {iii) Claims arising out of a libelous or other unlawful matter nsed or developed in
connection with this Agreement; (iv) claims suffered or incurred by any person who may be otherwise injured or
damaged in the performance of this Agreement; and (v} all Jegal costs and other expenses of defense against any
asserted claims to which this indemnification applies. This
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indemnification does not extend to a claim that results solely and directly from (i) the Depariment’s negligence or
unlawful act, or (ii} action by the Providers tuken in reasonable reliance upon an instruction or direction given by an
authorized person acting on behalf of the Department in accordance with this Agreement.

19. NOTICE OF 8 The Providers shall give the Contract Administrator immediate notice in writing
of any legal action or suit filed related in any way to the Agreement or which may affect the performance of duties
under the Agreement, and prompt notice of any claim made against the Providers by any subconiractor which may
result in litigation related in any way to the Agreement or which may affect the performance of duties under the
Agreament,

20.  APPROVAL This Agreement must have the approval of the State Controller and the State Purchases
Review Committee before it can be considered a valid, enforceable document.

21, LIABILITY INSURANCE The Providers shail keep in force a liabiliey policy issued by a company
fully licensed or designated as an eligible surplus line insurer to do business in this State by the Maine Department of
Professional & Financial Regulation, Bureau of Insurance, which policy includes the activity to be covered by this
Agreement with adequate liability coverage to protect itself and the Department from suits. Providers insured
through a “risk retention group” insurer prior to July 1, 1991 may continue under that arrangement. Prior to or upon
execution of this Agreement, the Providers shall furnish the Department with written or photocopied verification of
the existence of such liability insurance policy.

2. NON-APPROPRIATION Notwithstanding any cother provision of this Agreement, if the State does not
receive sufficient funds to fund this Agreement and other obligations of the State, if funds are de-appropriated, or if
the State does not receive legal authority to expend funds from the Maine State Legislature or Maine courts, then the
State is not obligated to make payment under this Agreement.

23. SEVERABILITY The invalidity or unenforceability of any particular provision or part thereof of this
Agreement shall not affect the remainder of said provision or any other provisions, and this Agreement shall be
- construed in all respects ag if such invalid or unenforceable provision or part thereof had been omitted.

24, INTEGRATION  All terms of this Agreement are to be interpretad in such a way as to be consistent at all
times with the terms of Rider B {except for expressed exceptions to Rider B included in Rider C), followed in
precedence by Rider A, and any remaining Riders in alphabetical order.

23, FORCE MAJEURE The Department may, at its discretion, excuse the performance of an obligation
by a Party or Comdata under this Agreement in the event that performance of that obligation by that Party or Comdata
is prevented by an act of God, act of war, riot, fire, explosion, flood or other catastrophe, sabotage, severe shortage of
fuel, power or raw materials, change in law, court order, national defense requirement, or strike or labor dispute,
provided that any such event and the delay cansed thereby is beyond the control of, and could not reasonably be
avoided by, that Party or Comdata, The Departrnent may, at its discretion, extend the time period for performance of
the obligation excused under this section by the period of the excused delay together with a reasonable period to
reinstate compliance with the terms of this Agreement,
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26. SET-OFF RIGHTS The State shall have all of its common law, equitable and statetory rights of set-off.
These rights shall inchude, but not be limited to, the State’s option to withhold for the purposes of set-off any monies
due to the Providers under this Agreement up o any amounts due and owing to the State with regard to this
Agreement, any other Agreement, any other Agreement with any State department or agency, including any
Agreement for a term commencing prior to the term of this Agreement, pius any amounts due and owing to the State
for uny other reason including, without limitation, tax delinguencies, fee delinquencies or monetary penalties relative
thereto. The State shall exercise its set-off rights in accordance with normal State practices including, in cases of set-
off pursuant to an audit, the finalizatton of such audit by the State agency, its representatives, or the State Controller,

27, ENTIRE AGREEMENT  Except as provided otherwise in this Agreement, this document contains the
entire Agreement of the Parties and Comgdata, and neither Party nor Comdata shall be bound by any statement or
representation not contained herein. No waiver shall be deemed to have been made by any of the parties unless
expressed in writing and signed by the waiving party. The parties expressly agree that they shall not assert in any
action relating to the Agreement that any implied waiver occurred between the Parties or Comdata which is not
expressed in writing, The fallure of any Party or Comdata to insist in any one or more instances upon strict
performance of any of the terms or provisions of the Agreement, or to exercise an option or election under the
Agreement, shall not be construed as a waiver or relinquishment for the future of such terms, provisions, opiion or
election, but the same shall continue in full force and effect, and no waiver by any Party or Comglata of any one or
more of 1ts rights or remedies under the Agreement shall be deemed to be a waiver of any prior or subsequent rights
ot remedy under the Agreement or at law.
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